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Abstract
The article sets out the major developments relating to Section 49 of the
Criminal Procedure Act, the law relating to the use of lethal force for arrest,
since 1994. It then looks at the relationship between the questions of principle
raised by the Constitutional Court in the death penalty judgment, that of S v
Makwanyane and Another, and the use of lethal force. Finally it looks at the
legal framework which now exists in South Africa in terms of the 1998
Amendment to Section 49, brought into operation in July 2003, in relation to
the leading judgments of the Supreme Court of Appeal and the Constitutional
Court on the matter. It focuses on three key questions relevant to understanding
provisions on the use of lethal force for arrest. Firstly the types of offences or
situations in relation to which the use of lethal force for purpose of arrest may
be justified. Secondly is it acceptable for the power to use lethal force for arrest
to be available to the public or should it be restricted to the police? Thirdly,
considering the risk of error, what is an appropriate standard of belief for the
use of lethal force to be justified, considering its potentially irreversible fatal
consequences. While supporting the principles embodied in the legislation the
article argues that the 1998 amendment is inadequate as it lacks clarity and that,
considering aspects of the South African context, this is inappropriate for lethal
force legislation. In addition neither the legislation nor the leading court
judgments focus on the potential for error.
I Introduction1
When, if ever, is it justified to kill another human being? Most people seem to agree that
acting in defence of oneself or another person is justified. But can it ever be justified to take
the life of a person who is running away?

Where there is no other way of apprehending the person, should the law permit shooting at
a suspected serial killer? What if they are a suspected rapist? What about a hijacker who
has just stolen an expensive car at gunpoint from a well-to-do business owner? What about
a suspected stock thief alleged to have taken the only cows from a poverty stricken family
living in rural South Africa? What if the person is a cell-phone thief?
While some may wish to argue that the use of lethal force2 for purposes of arrest can never
be justified, most democratic countries do have legislative provisions authorising such use
of force in some situations.
As might be expected the advent of a constitutional state under a Bill of Rights in South
Africa in 1994 was perceived to have implications for the question of the use of lethal force
for purposes of arrest. However as a result of disagreement and indecision about how to
deal with the issue, the legal position remained unclear for an extended period.
While parliament amended the law in question, section 49 of the Criminal Procedure Act,
51 of 1977, in November 1998,3 the issue remained unresolved as government and the
SAPS opposed and obstructed the implementation of the amendment.
However in June 2001 and May 2002 South Africa's two highest courts gave leading
judgments on Section 49.4 Essentially the courts indicated that in terms of South Africa's
Constitution5 the use of lethal force for arrest is justified for offences of serious violence
but not for property offences not involving violence or the threat thereof.
Despite the judgments however the issue remained clouded in confusion throughout 2002.
Finally on 18 July 2003, the 1998 amendment was brought into operation by government.6
Only in late 2003 was it therefore possible to say that there was clarity about the exact legal
provisions which applied in relation to the use of lethal force for arrest.
The legal standard which has thereby been brought into effect is one which goes beyond the
standard put forward by the courts. Rather than merely providing that the use of lethal force
is justified for arrests for offences of serious violence, the 1998 Amendment incorporates a
notion of 'future danger' into South African law on the matter.
While it is good that there is at last clarity about which legal provision applies, there are
still grounds for misgivings primarily in relation to the vagueness of the idea of future
danger. As a result questions remain as to whether this will bring finality to the matter.
This paper first sets out the major developments in the law relating to the use of lethal force
in South Africa since 1994. It then looks at the relationship between the issues of principle
raised by the Constitutional Court in the death penalty judgment, that of S v Makwanyane
and Another,7 and the issue of the use of lethal force.
Finally it looks at the legal framework which now exists in South Africa in relation to three
key questions relevant to understanding provisions on the use of lethal force for arrest
namely:

•

•

•

The purpose of the use of lethal force – the question of the types of offences or
situations in relation to which the use of lethal force for purpose of arrest may be
justified.
Who should have the power to use lethal force for purposes of arrest? Should the
police only have this power, or should other people have access to this power as
well? And
The question of the standard of belief – considering the risk of error, how sure must
the person using lethal force be about the facts of the situation in order to justify the
use of lethal force?

In examining these issues the paper raises questions about whether the current legal
standard is appropriate to the South African context.
II Legal and regulatory framework for the use of lethal force
The legal position relating to the use of lethal force is defined by the common law
provisions regarding self (or private) defence as well as by Section 49 of the Criminal
Procedure Act, the provision which regulates the use of force in effecting arrest.8
(a) Private defence

The core provisions of law which justify the use of force are common law provisions.
Common law defines the circumstances in which the use of force in 'private defence' may
be justified.
A person acts in private defence if he defends himself or somebody else against
an unlawful attack upon life, limb, property or dignity … . In daily parlance this
ground of justification is often referred to as 'self defence'. But this description
is too narrow, since it is not only persons who defend themselves but also those
who defend others who can rely upon this ground of justification.9
The right to use force in private defence is of general application and therefore applies to
everyone in South Africa including members of the police service.
In 1995 in the case of S v Makwanyane, the Constitutional Court confirmed that the right to
private defence is upheld by the Constitution. The court stated that the approach taken in
law is to balance 'the rights of the aggressor against the rights of the victim, and favouring
the life or lives of innocents over the life or lives of the guilty.'10 This was reconfirmed and
re-emphasised by the court in S v Walters.11
The position at common law relating to the use of lethal force to defend oneself or another
person against threats of serious violence is untouched by changes to the law regarding the
use of lethal force for arrest.12 The concerns and anxieties which have been expressed by
members of the public and police that changes to the law have the consequence of denying
people the right to defend themselves are therefore unfounded. As a consequence of this,
concerns that changes to the law, on the use of lethal force in arrest, will negatively impact
on police safety, are also largely unfounded.13

(b) Arrest

The question of the use of force for purposes of arrest is essentially separate from the
question of private defence.14 In South African the legal position relating to the use of
lethal force for arrest has for some time been regulated by the provisions of the Criminal
Procedure Act. Since the Act was amended in 1977 the key provision in question has been
Section 49 of the Act, and the key developments relating to the use of lethal force for
purposes of arrest have been parliamentary amendments to and courts judgments regarding
Section 49.
(i) The 'old' section 49 of the Criminal Procedure Act, 51 of 1977
While parliament had passed an amendment to section 49 in 1998 – the new section 49 government prevented it from coming into force by failing to declare when the amendment
was to come into operation.
Though widely regarded as unconstitutional15 the 'old' Section 49 introduced by the 1977
Criminal Procedure Act therefore remained on the statute books untouched, until in June
2001 and May 2002, judgements by South Africa's highest courts brought about decisive
changes to its contents.
The old Section 49 was composed of two subsections. Section 49(1) provided that:
(1) If any person authorized under this Act to arrest or to assist in arresting
another, attempts to arrest such person and such person(a) resists the attempt and cannot be arrested without the use of
force; or
(b) flees when it is clear that an attempt to arrest him is being
made, or resists such attempt and flees,
the person so authorized may, in order to effect the arrest, use such force as
may in the circumstances be reasonably necessary to overcome the resistance
or to prevent the person concerned from fleeing.
Section 49(1) regulated all situations where force was used for purposes of arrest, except
where a person was killed. This included situations where a person was injured or disabled
as a result of the use of a firearm or other lethal force.16
Because Section 49(2) expressly referred to situations where people were killed these were
by implication excluded from the ambit of section 49(1). Section 49 (2) of the Criminal
Procedure Act, 51 of 1977, provided that where a person was trying to arrest someone
for an offence referred to in Schedule 1 or is to be arrested on the ground that
he is reasonably suspected of having committed such an offence, and the person
authorized under this Act to arrest or to assist in arresting him cannot arrest him
or prevent him from fleeing by other means than by killing him, the killing shall
be deemed to be justifiable homicide.

Schedule 1 lists a range of offences which include serious violent offences as well as
breaking or entering with intent to commit an offence, theft, receiving stolen property
knowing it to have been stolen, fraud, forgery, offences relating to the coinage, and any
offence the punishment for which may be a period of imprisonment exceeding six months
without the option of a fine.
(ii) The 1997 SAPS Special Service Order
Early in 1997 the SAPS issued a Special Service Order which modified the fairly
permissive provisions of Section 49 particularly by restricting the categories of offences in
relation to which lethal force was authorised. The introduction to the Special Service Order
stated that it was anticipated that Section 49 would be amended in the light of the
Constitution and that
until such time as Parliament has had the opportunity to pronounce itself on an
amendment to Section 49, all members are required to strictly adhere to the
instructions set out [in the Special Service Order].
While the Special Service Order still contained a list of roughly 18 offences for which the
use of lethal force would be authorised, the list excluded all property offences which had
been included in Schedule 1 of the Criminal Procedure Act, except that it allowed for the
use of lethal force for 'theft of a motor vehicle' and 'theft of livestock (excluding poultry)'.
The Special Service Order was an internal police regulation. While it was intended to give
effect to the provisions of the Constitution, it lacked the force of law. Members of the SAPS
who acted in violation of the Special Service Order, but still within the confines of the old
Section 49 of the Criminal Procedure Act, would not have been in violation of the law as
defined in the statute books. If called before the courts SAPS members could still base any
defence on Section 49 of the CPA, rather than the Special Service Order.
It is not clear how seriously the Special Service Order was taken inside the SAPS. Steps
were taken to inform SAPS members of the Special Service Order, but a study conducted in
199817 indicated that subsequent to the regulation's having been issued by the SAPS
National Commissioner, some SAPS members continued to shoot people in circumstances
which were not authorised by the order. By late 1999 copies of the Special Service Order
were not available from some legal offices of the SAPS, suggesting it had fallen into
disuse. It is also not clear whether, in investigating fatal shootings by police, the ICD made
reference to the Special Service Order or the Criminal Procedure Act or whether SAPS
members were ever disciplined internally for breaches of the Special Service Order.
The Special Service Order would also have had no consequences whatsoever for other
persons empowered to use lethal force in terms of Section 49, including private security
guards and other civilians and 'peace officers' who were not members of the SAPS.
(iii) The new section 49 – the 1998 amendment
Finally in late 1998 an amendment to Section 4918 was passed by parliament. In relation to
the use of lethal force for arrest, Section (2) of the amendment stated that:

the arrestor is justified in terms of this section in using deadly force that is
intended or is likely to cause death or grievous bodily harm to a suspect, only if
he or she believes on reasonable grounds (a) that the force is immediately necessary for the purposes of protecting the
arrestor, any person lawfully assisting the arrestor or any other person from
imminent or future death or grievous bodily harm;
(b) that there is a substantial risk that the suspect will cause imminent or future
death or grievous bodily harm if the arrest is delayed; or
(c) that the offence for which the arrest is sought is in progress and is of a
forcible and serious nature and involves the use of life threatening violence or a
strong likelihood that it will cause grievous bodily harm.
While the amendment suffers from a lack of clarity in the way in which it has been
formulated in essence it appears to provide that lethal force may be used, firstly to defend
people against direct threats to life and threats of serious bodily harm (i.e. for private
defence), and secondly in situations where there is a significant risk that the fleeing suspect
will cause such harm to other people if he or she gets away.
Although the amendment was passed by parliament in November 1998, the amendment
was not brought into operation partly because of controversy relating to the implications of
the new Act. This appears to have been because the Minister of Safety and Security and the
SAPS opposed the implementation of the amendment. Press reports appear to have
indicated that the key reason which the Minister and National Commissioner provided for
opposing the amendment was that it would jeopardise the safety of police officers. One
report said the amendment was 'not implemented after the police asked for clarity on
provisions that were obviously confusing … . Police legal expert Tertius Geldenhuys said
that, as a result of the uncertainties, the police had approached [Minister of Safety and
Security] Tshwete and [Minister of Justice and Constitutional Development] Maduna - as
well as their predecessors - for clarity. "We train the police and so we must have certainty it's a matter of life and death. If a police officer is uncertain of whether he can use his
firearm, he could be killed"'.19
These concerns were sufficient to delay the implementation of the amendment for more
than four years.
(iv) The Govender judgment
As a result of the non-implementation of the new Section 49, the old Section 49 remained
in force and the legal position in South Africa therefore remained unchanged.20 However
this changed dramatically in 2001 and 2002 with two major court judgements.
The first judgement issued by the Supreme Court of Appeal on 1 June 2001 concerned the
shooting on 16 June 1995 of Justin Govender, at that time a 17-year-old matric student. On
the night in question Inspector Cox and Sergeant Hillcoat were on patrol duty in a police
vehicle in the Durban area. After noticing a BMW being driven extremely recklessly, they
radioed the control room and were informed the vehicle had been stolen earlier that
evening. A high-speed chase ensued following which the driver of the vehicle, and another

person, got out of the car and started running away. After shouting a warning, and a short
pursuit on foot, Cox realised he would not be able to catch the one suspect and fired at his
legs, hitting Govender in the spine. Govender survived the shooting but is now a paraplegic
as a result of the injuries sustained in the shooting.21
Govender's father took the case to the SCA after the initial judgement in the Durban High
Court rejected his claim for damages on behalf of his son. The SCA reversed the initial
judgement with the instruction that the matter be referred back to the Durban court for
quantification of damages.
In finding in favour of the Govenders, the court defined two types of situations in which
lethal force may lawfully be used, stating that
section 49(1) of the Act must generally speaking be interpreted so as to exclude
the use of a firearm or similar weapon unless the person authorized to arrest, or
assist in arresting, a fleeing suspect has reasonable grounds for believing (1)
that the suspect poses an immediate threat of serious bodily harm to him or her,
or a threat of harm to members of the public; or (2) that the suspect has
committed a crime involving the infliction or threatened infliction of serious
bodily harm.22
The effect of the judgment was to narrow down Section 49(1) in relation to the use of lethal
force. The court was only concerned with Section 49(1) as Govender had not been killed
and therefore the SCA did not address itself to questions relating to the interpretation or
constitutionality of Section 49(2).
(v) The Walters judgment
The Walters case, which was referred to the Constitutional Court by the Transkei High
Court,23 concerned a bakery owner and his son charged with murder after they had shot at
and killed a person who had broken into their bakery and was fleeing from the scene.
In a unanimous judgement on 21 May 2002 the Constitutional Court finally struck down
Section 49(2) but the court declined to declare Section 49(1) unconstitutional.
In leaving section 49(1) untouched the Constitutional Court endorsed the framework for the
use of lethal force for arrest which had been defined by the Govender judgment. As a result
of the striking down of section 49(2) the use of lethal force for arrest was therefore in its
entirety subject to Section 49(1) as interpreted by Govender including both situations where
a person was killed or injured.
(vi) The final demise of the old Section 49 - implementation of the 1998 Amendment
Following the Walters judgment the SAPS issued a circular to inform SAPS members of
the Constitutional Courts decision. But while the Govender and Walters judgments had
major implications for the issue of the use of lethal force for arrest there was no formal
public response from government or the SAPS to the judgments for several months.24 In
May 2003 the issue became the subject of further controversy, with the Minister of Justice

strongly criticising the police for their opposition to the 1998 Amendment.25 After further
consideration by government of the issue, the 1998 Amendment was brought into operation
on 18 July 2003.
As a result of the Govender and Walters judgments the old Section 49 had been entirely
redefined and brought within the limits of the Constitution. But with the implementation of
the 1998 Amendment the old framework, at least in its statutory form, was rendered
obsolete, notwithstanding this redefinition.
South Africa has therefore entered a new era in the legislative control of the use of lethal
force. In so far as the 1998 Amendment provides clarity, the issue of the legislative
framework on the use of lethal force for arrest can now, at last, be said to have been
resolved.
III Killing and the Constitution - the Makwanyane judgment
In understanding the relevance of the Constitution to the question of the use of lethal force
in effecting arrest, one useful point of reference is the judgment of the Constitutional Court
in the case of S v Makwanyane, the case in which the court declared the death penalty to be
unconstitutional.
In the judgment the court systematically examined questions of principle raised by the
Constitution in relation to the taking of human life by the state. In Table 1 (see following
page) this paper sets out the key reasons provided in the judgment of Chief Justice
Chaskalson in Makwanyane as to why the death penalty is contrary to the South African
Constitution.26 The table also suggests how each of the reasons provided may be seen to
apply to the question of the constitutionality of the use of lethal force for purposes of arrest.
When lethal force is used there is not as much certainty that the person will be killed as is
the case with the death penalty. Frequently gun shots fail to hit their target, and even where
they do, the person may not die but may be injured, or even permanently disabled. But,
notwithstanding the fact that death is not as certain, the use of lethal force has the same
potential as the death penalty to finally and irrevocably end life, thereby resulting in the
denial of all other human rights.
In so far as it amounts to a denial of the right to life the use of lethal force amounts to a
denial of the most fundamental of rights. In the Walters judgment the Constitutional Court
illustrated this with the following quotes from the judgments of justices O'Regan and Langa
in the Makwanyane case.
This, for instance, is what O'Regan J said:
The right to life is, in one sense, antecedent to all the other rights in the
Constitution. Without life, in the sense of existence, it would not be possible to
exercise rights or to be the bearer of them. But the right to life was included in
the Constitution not simply to enshrine the right to existence. It is not life as
mere organic matter that the Constitution cherishes, but the right to human life:
the right to live as a human being, to be part of a broader community, to share

in the experience of humanity. This concept of human life is at the centre of our
constitutional values. The Constitution seeks to establish a society where the
individual value of each member of the community is recognised and treasured.
The right to life is central to such a society.
The right to life, thus understood, incorporates the right to dignity. So the rights
to human dignity and life are entwined. The right to life is more than existence
– it is a right to be treated as a human being with dignity: without dignity,
human life is substantially diminished. Without life, there cannot be dignity.27
This is what Justice Langa said:
The history of the past decades has been such that the value of life and human
dignity have been demeaned. Political, social and other factors created a climate
of violence, resulting in a culture of retaliation and vengeance. In the process,
respect for life and for the inherent dignity of every person became the main
casualties.28
Justice Langa continued
A culture of respect for human life and dignity, based on the values reflected in the
Constitution, has to be engendered, and the State must take the lead. In acting out this role,
the State not only preaches respect for the law and that the killing must stop, but it
demonstrates in the best way possible, by example, society's own regard for human life and
dignity by refusing to destroy that of the criminal. Those who are inclined to kill need to be
told why it is wrong. The reason surely must be the principle that the value of human life is
inestimable, and it is a value which the State must uphold by example as well.29
Not only may lethal force result in the denial of life but it can also be said to constitute
treatment which is cruel, inhuman and degrading and therefore to be a violation of Section
12(1)(e) of the Constitution. Far more so than in the case of the death penalty there is a high
risk of error and abuse, while the 'procedural safeguards' consist of retrospective
investigation into the circumstances in which lethal force was used. Poverty, race and
chance are also factors which are likely to affect its use.
Section 7(3) of the Constitution states that the rights in the Bill of Rights are subject to the
limitations contained or referred to in Section 36, or elsewhere in the Bill. While there may
be a limitation of some rights these must pass the test prescribed in Section 36(1).30
But, due to the fact that the rights to life and dignity are at the centre of the Constitution,
limitations on these rights must be subject to a specially stringent test. The Constitutional
Court in Walters emphasised this point, stating that
[T]he right to life, to human dignity and to bodily integrity are individually essential and
collectively foundational to the value system prescribed by the Constitution. Compromise
them and the society to which we aspire becomes illusory. It therefore follows that any
significant limitation of any of these rights, would for its justification demand a very
compelling countervailing public interest.31

Table 1. Judgment of Chief Justice Chaskalson in S v Makwanyane – key reasons provided for
unconstitutionality of death penalty and their relevance to question of lethal force for purposes of arrest

Reason given in S v Makwanyane

Applicability to question of constitutionality
of Section 49 of the Criminal Procedure Act

Death is final and irrevocable.32

Applies equally.

The possibility of error.33

Far greater risk of error - furthermore procedural
safeguards which may prevent misuse of lethal
force are of more limited effect in use of force
situations and mostly only come into play after
the fact.

Death penalty infringes rights to life and Cruelty and violation of dignity is of a slightly
dignity and amounts to cruel, inhuman or different nature but comparable in degree.
degrading treatment or punishment.34
Poverty, race and chance are clearly
factors.35

Slightly different in nature but comparable in
degree.

Question of constitutionality of death
penalty does not interfere with right to
self defence.36

Applies equally.

Death penalty is a violation of rights
contained in Bill of Rights.37

Equally valid – use of lethal force clearly
violates the rights contained in the Bill of Rights.

Not justified in terms of limitations
clause as not 'necessary' – there are
equally effective alternatives in the form
of long sentences of imprisonment which
may equally serve the purpose of
deterrence and prevention. Despite
perceptions that this is the case there is
no conclusive evidence that the death
penalty is more effective than
imprisonment in achieving these
objectives.38

Potentially justified in terms of limitations clause
– in terms of laws lethal force for purposes of
arrest is only ever justified where there are no
reasonable alternatives. There is a reasonable
argument that lethal force is necessary in that in
certain circumstances there are no other ways of
achieving the purpose which it is intended to
achieve. The courts have presented this purpose
as being essentially the prevention of future
danger (See further the relevant sections of this
chapter).

The state as a role model in the creation
of a rights culture.39

Should apply equally (though also potential for
civilians to exercise powers in terms of section
49).

Therefore death penalty is not
constitutional for the crime of murder.40

Lethal force for arrest is constitutional where the
suspect is reasonably believed to have committed
a crime involving the infliction or threatened
infliction of serious bodily harm.

In evaluating the arguments in favour of the death penalty the court in Makwanyane
focused on the three factors of deterrence, prevention and retribution. In examining each of

these factors, as applied in evaluating the Constitutionality of the death penalty, the court
said that:
•

•
•

Deterrence is primarily achieved through apprehension, conviction and punishment
of offenders.41
Prevention is a legitimate concern but imprisonment is adequate for this purpose.42
Society has a right to retribution, but imprisonment also serves this purpose.43
Retribution is not a primary value of the Constitution. It cannot be equated with the
rights to life and dignity which are the core values which underpin the Constitution.
44

As a result of the fact that the objectives of deterrence, prevention and retribution could be
met by imprisonment, and that a respect for human life and dignity are the core values of
the South African constitution, the court therefore said that the violation of rights entailed
in the death penalty could not be justified.45 Essentially the death penalty involves a
violation of fundamental rights but there is no evidence that it is necessary. The objectives
which it is intended to contribute to can be achieved by other means which are equally
effective.46
In examining the question of the use of lethal force the Walters judgment also emphasises
the rights to life and dignity as well as the right to physical integrity as paramount values of
the South African Constitution. As the judgment states
Our Constitution demands respect for the life, dignity and physical integrity of
every individual. Ordinarily this respect outweighs the disadvantage to the
administration of justice in allowing a criminal to escape.47
The death penalty, when used, was only implemented after what may have been lengthy
deliberation by the judges of the Supreme Court, with their decisions subject to being
overturned on appeal. But while the death penalty is not constitutional, lethal force lethal
force may be used in specified circumstances, even though this may be by untrained
civilians acting on the spur of the moment.
There must therefore be significant differences between the death penalty and the use of
lethal force for arrest. Some of these differences are explored in what follows.48
IV The purpose of lethal force - bringing the suspect before court?

Both the death penalty and the use of lethal force for purposes of arrest are extreme
violations of the rights contained in the Bill of Rights. When it is clear that something is a
violation of the rights contained in the Bill of Rights, what the Constitutional Court (and
other courts) then has to do is to look at whether such a violation may be justified 'in an
open and democratic society based on human dignity, equality and freedom' taking into
account the factors listed in the limitations clause.49 One of these refers to 'less restrictive
means to achieve the purpose'. Crucial to the question of the constitutionality of the death
penalty was the fact that such 'less restrictive means to achieve the purpose' in the form of
long sentences of imprisonment, clearly existed.50

But there is one crucial difference in regard to the question of the use of lethal force for
purposes of arrest which begins to explain why and how the use of lethal force for arrest
can be justified in a society where the death penalty is outlawed. As legislation dealing with
this issue always emphasises, lethal force against a fleeing person can only be justified
where there are no other means of preventing the suspect's flight. Thus, in the words of the
court in Makwanyane, killing in the form of capital punishment 'takes place long after the
crime was committed, at a time when there is no emergency'.51 Clearly where a person uses
force for purposes of self-defence this is an emergency situation. But are there situations
where the fact that a person is running away can be seen as an 'emergency' which is of such
a nature that it justifies using lethal force, and thus the risk that they will be killed?
In this regard the courts and legislature in South Africa have adopted a number of different
approaches which have generally followed the approaches adopted in other countries.
These different standards, from those which most restrict the use of lethal force, to those
which are least restrictive, are illustrated in Table 2.
Table 2. The use of force for purposes of arrest - various standards relating to the type of offence in
relation to which the use of force is justified

Level of
restrictiveness

Standard

Comments

Most restrictive.

Private defence against
Not an arrest issue – but usually part of
threats to life and threats of legal standards relating to the use of
serious bodily harm.
force for purposes of arrest covering
situations of actual or threatened violent
resistance to arrest rather than flight from
arrest.
Future danger (+ private
defence).

Used in Canadian Criminal Code and in
1998 Amendment to Section 49 of the
Criminal Procedure Act.52

Person has committed a
crime involving the
infliction or threatened
infliction of serious bodily
harm (+ private defence).

Govender v Minister of Safety and
Security 53 and S v Walters.54 Originally
Tennessee v Garner (US Supreme Court,
1985).55

Serious violent offences and Approach favoured by SAPS in Special
selected property offences Service Order issued in 1997.
(vehicle theft, livestock
theft excluding poultry) (+
private defence).
Least restrictive.

Violent and property
offences other than some of
the least serious (+ private
defence).

US 'fleeing felon rule" which was
nullified by Supreme Court in Tennessee
v Garner.56 Approach reflected in 'old'
Section 49 of the Criminal Procedure Act

prior to 1998 amendment.57
Both the Govender and Walters judgment emphasise that the purpose of the use of force
and of lethal force is to secure the arrest of the fleeing person. The Govender judgment
states that the objects and purport of section 49 are to protect the safety and security of all
persons. The state has a duty to preserve the criminal justice system's effectiveness as a
deterrent to crime.58 The right to recourse to lethal force, it is implied, exists in order to
uphold the state's 'systemic interest in insuring that suspects are brought to justice through a
trial and possible punishments'.59
Similarly the Walters judgment states 'the purpose of an arrest is to take the suspect into
custody to be brought before court as soon as possible on a criminal charge'.60 The primary
purpose of arrest is 'not to punish the suspect' but 'to bring before court for trial persons
suspected of having committed offences.61 By implication where lethal force is used for
arrest this is its essential purpose.
But if the purpose of arrest and of the use of lethal force for arrest is to bring the suspect
before court to stand trial then this presumably implies that it is the nature of the offence
which the suspect has committed which provides the motivation for the use of lethal force.
(a) The 'danger principle' - the risk that the suspect will kill or cause serious bodily harm
in future
However in the Govender and Walters judgments the courts indicate that this is not in fact
the case. It is not a question of the seriousness of the offence only which justifies the use of
lethal force.62 Instead the judgments emphasise the issue of the danger which the individual
poses to society quoting the following passages from the Tennessee v Garner judgment in
this regard
Where the suspect poses no immediate threat to the officer and no threat to
others, the harm resulting from failing to apprehend him does not justify the use
of deadly force to do so …
Where the officer has probable cause to believe that the suspect poses a threat
of serious physical harm, either to the officer or to others, it is not
constitutionally unreasonable to prevent escape by using deadly force. Thus, if
the suspect threatens the officer with a weapon or there is probable cause to
believe that he has committed a crime involving the infliction or threatened
infliction of serious physical harm, deadly force may be used if necessary to
prevent escape, and if, where feasible, some warning has been given.63
Thus the second part of the test put forward by Garner, to the effect that, the suspect 'has
committed a crime involving the infliction or threatened infliction of serious physical harm'
is essentially not a test of offence seriousness but is rather a test of the threat which the
individual poses of 'serious physical harm to others'.
What the test says in effect is that an individual who has (is reasonably believed to have)

committed a crime involving the infliction or threatened infliction of serious physical harm,
has thereby defined him/herself as posing a danger of such harm to other people. The test
put forward in Garner, Govender and Walters is therefore a test of future danger, and the
motivation for the use of lethal force, that of preventing future harm.
Thus the court in Walters restated the principle put forward in Govender (and initially in
Garner) that
Ordinarily such shooting is not permitted unless the suspect poses a threat of
violence to the arrester or others or is suspected on reasonable grounds of
having committed a crime involving the infliction or threatened infliction of
serious bodily harm and there are no other reasonable means of carrying out the
arrest, whether at that time or later.64
The use of lethal force is therefore motivated for not on the basis of the previous actions of
an individual and the need to bring him/her to trial for these actions but on the basis that
these previous actions indicate the danger which he or she poses. Lethal force is therefore
in effect motivated as being necessary to protect the public from the potential harmful
consequences which may follow if the person is able to flee. The justification for the use of
lethal force other than in self-defence is that, in certain circumstances, society's interest in
defeating the person's bid for freedom is strong enough to justify taking the person's life.
Where the person is killed the objective of arrest is defeated even if this would have been
the preferred outcome.65 Thus where lethal force is used in these circumstances it is
intended to prevent the person from being able to continue living as a free person on the
grounds of the harm which they may do to others. This is not about the offence which they
have committed but about the danger which they pose to society.
There is a paradoxical element to this in relation to the principle that persons are presumed
to be innocent until proved guilty. The justification for the use of lethal force is therefore
that the person poses a risk of such great harm to others that it justifies the risk of killing
them in the process of trying to arrest them. Where the person survives the shooting they
can be brought to trial for offences which they have allegedly previously committed. If they
are convicted considerations about their future dangerousness might also impact on the type
of sentence which they receive. Ironically though if they survive the shooting the state will
still subject itself to the risk of releasing them if they are acquitted in court and they may
not even be brought to trial if there is insufficient evidence against them.
Despite this paradoxical element however the motivation is a compelling one. If the death
penalty cannot be passed at trial it does not make sense that one should kill people to 'bring
them to trial'. But killing in defence against threats of serious violence is clearly justified,
and may therefore be justified if the threat is not immediate but reasonably foreseeable at
some point in the future.66
While this motivation for retaining the power to use lethal force for arrest is compelling this
should not be seen to diminish the seriousness of the exercise of this power. It's
consequences are of the most extreme nature and it carries with it also the risk that innocent
people, or persons who do not in fact pose such a serious danger, may be killed.

Interestingly this 'future danger' principle is also expressly used in the new section 49 (i.e.
the 1998 amendment). In addition to circumstances resembling private defence, this states
that an 'arrestor' would be justified in using deadly force intended or likely to cause death or
grievous bodily harm to a suspect only if s/he believes on reasonable grounds, inter alia,
that 'there is a substantial risk that the suspect will cause imminent or future death or
grievous bodily harm if the arrest is delayed'.
A similar position is put forward in the Canadian Criminal Code. Subject to a number of
other conditions, a peace officer or person lawfully assisting the peace officer is justified in
using force intended or likely to cause death or grievous bodily harm to a person to be
arrested if 'the person to be arrested takes flight to avoid arrest', [and] 'the peace officer or
other person using the force believes on reasonable grounds that the force is necessary for
the purpose of protecting the peace officer, the person lawfully assisting the peace officer or
any other person from imminent or future death or grievous bodily harm', [and] 'the flight
cannot be prevented by reasonable means in a less violent manner'.67
The current International Association of Chiefs of Police (IACP)68 model policy on the use
of force also makes use of a concept of 'future danger' that the suspect 'will pose a
significant threat of death or serious physical injury to others. The policy states that law
enforcement officers are authorised to use deadly force to
•
•

Protect the officer or others from what is reasonably believed to be a threat of death
or serious bodily harm; and/or
Prevent the escape of a fleeing violent felon who the officer has probable cause to
believe will pose a significant threat of death or serious physical injury to the officer
or others. Where practicable prior to discharge of the firearm, officers shall identify
themselves as law enforcement officers and state their intent to shoot'.69

It may be noted that, in a closing disclaimer, the IACP policy goes on to state that 'Every
effort has been made … to ensure that this model policy incorporates the most current
information and contemporary professional judgement on this issue. However, law
enforcement administrators should be cautioned that no "model" policy can meet all the
needs of any given law enforcement agency. Each law enforcement agency operates in a
unique [legal and administrative] environment … that must be considered. In addition, the
formulation of specific agency policies must take into account local political and
community perspectives and customs, prerogatives and demands; often divergent law
enforcement strategies and philosophies; and the impact of varied agency resource
capabilities, among other factors.'70
The IACP policy therefore emphasises that contextual factors are also of relevance to
shaping policies on the use of lethal force. But what are the relevant contextual factors in
South Africa, and how, if at all, should they impact on lethal force policy?
(b) A concrete test?
The 1998 Amendment to Section 49, the Canadian Criminal Code, and IACP model policy
all indicate that it is legitimate that lethal force be used for the purposes of private defence
against threats to life or threats of serious bodily harm. In addition they also all indicate that

where there is a reasonable likelihood that a person will unlawfully kill or cause serious
bodily harm to other people in future, and that preventing the person from escaping appears
to be the only way of ensuring that they will not commit such acts, then it is legitimate to
use lethal force to prevent their escape and if possible to secure their arrest, even though
this carries with it the risk that the fleeing person may be killed in the process. By
implication these provisions state that, while arrest is the preferable outcome, the public
interest in ensuring that persons who are likely to commit further violence which carries
with it the risk of death or serious bodily harm, do not escape, is such that it justifies the
risk that such people may be killed when an attempt is made to arrest them.
The purpose of these provisions then is to prevent future harm to others. By contrast with
these provisions the framework defined by the Govender and Walters judgments, which is
the same as the approach taken in 1985 by the US Supreme Court in Tennessee v Garner, is
subtly but significantly different.
While the motivation which is provided for the use of lethal force is the danger which the
fleeing person may pose to other people if allowed to escape, the judgments also state that
implicitly a person who is reasonably believed to have committed a crime involving the
infliction or threatened of serious bodily harm, may reasonably be believed to pose such a
danger. The judgments therefore go beyond a statement of the principle of 'future danger'
which provides the motivation for the use of lethal force to provide a concrete test as to
when an individual may be seen to pose such a danger.
To take the example of circumstances where a person is reasonably believed to be a fleeing
vehicle hijacker, this would constitute an offence involving 'the infliction or threatened
infliction of serious bodily harm'. In terms of the Govender and Walters judgments this
would clearly qualify as a case where the use of lethal force would be justified to prevent
the flight of the suspect if there is no other means of apprehension.
However in terms of the 1998 Amendment, the truth is that no-one will really know,
whether or not a fleeing vehicle hijacker is to be seen as someone who poses a risk of
'future death or grievous bodily harm'. The question may effectively only be answered after
the courts have given judgement on a number of cases on the issue. While the courts will at
some point have to address questions to do with the meaning of the new section 49 the
biggest difficulty which this presents at this stage is to police leadership who have to be
able to tell police what is clearly permissible under the legislation. As the Constitutional
Court itself stated
By reason of its constitutionally mandated law enforcement duties, it is the
SAPS and its officers that are primarily concerned with the power and duty to
carry out arrests; and it is these officers who are most frequently exposed to
situations where the use of force is necessary or may subjectively be perceived
to be such. It is the police that bear the brunt of the war against crime and it is
these men and women who have the most direct interest in having clarity as to
the boundaries of constitutionally permissible force when apprehending or
attempting to detain suspects.71
While the 'future danger' principle is morally sound the law needs to go beyond a mere

statement of a principle that is fairly vague in terms of its practical implications. On balance
it would therefore appear that the approach adopted in the Govender and Walters judgment
is preferable as it provides a much higher degree of clarity while amounting to a concrete
and intelligible expression of what is otherwise a highly speculative legal principle.
This need for clarity is enhanced by the realities of the South African situation in relation to
the levels of skill and training, and the level of control exercised over, those who actually
utilise the power to use lethal force.
V Who should have this power?
The Makwanyane judgment focused on the responsibilities of the state emphasising the
responsibility of the state to be exemplary in upholding human rights.72 But, unlike the
death penalty (which where it exists provides the courts and penal system with the power to
kill), Section 49 of the Criminal Procedure Act, not only confers the power to kill on state
personnel (the police) but also on ordinary civilians.73 Section 49 therefore not only raises
questions about the powers and conduct of state officials but also about what powers should
reasonably be granted to civilians. Can it be constitutional for civilians to have the power of
life and death, not only in situations of self defence, but also against people who are
running away so as to avoid apprehension?
In authorising civilians (and therefore the growing number of armed security guards) to use
lethal force for arrest the legal situation in South Africa is different from that in countries in
North America and Europe which generally only authorise the police to use lethal force for
arrest. Arguably it is inappropriate that this power should lie in the hands of people other
than the police themselves.74
However if this power of life and death is to continue to lie in the hands both of untrained
civilians, and police, many of whom are themselves poorly trained and semi-literate,75 this
suggests the need for a legal framework that is defined in concrete terms, rather than one
which requires speculative evaluation in the heat of the moment.76 The Govender and
Walters judgment have gone a considerable way in achieving this objective but the new
Section 49 has instead muddied the waters.
VI An appropriate standard of belief
It is no secret that criminal justice systems are fallible: they are subject to human error as
well as to deliberate abuses, such as tampering with evidence, by persons such as police
officers and prosecutors.77 Despite the very high evidentiary threshold of 'beyond a
reasonable doubt', despite the process of sometimes lengthy deliberation, despite the
procedural safeguards provided by appeal processes, courts can still get it wrong even in
capital cases.
On the streets, where split second judgments are often required, and communication even
less adequate, the potential for error is far greater. The fact that those exercising the power
to use lethal force include both civilians and police, neither of whom are in general highly
trained, obviously only compounds this potential.

Execution of the death penalty is a special class of administrative action. As the
Constitutional Court emphasised in the Makwanyane judgment the killing of a person
irrevocably eliminates human life, and thus access to all other rights which a person may
enjoy.78 Whereas the possibility of error and abuse exists in relation to all administrative
actions, killing as an administrative action is clearly in a special class. Thus considerations
of the possibility of error clearly need to be given considerable weight in evaluating
questions relating to the use of lethal force.
If killing in error is a substantial risk, how can the law minimise this risk? What standard of
belief should the police and other people be required to adhere to if they are to exercise the
power to use lethal force for arrest?
The issue is not a simple one. As indicated in Table 3 there are various legally recognised
standards of belief. The 1998 amendment, and the Govender and Walters judgments, serve
as confirmation that the second standard listed 'has reasonable grounds for believing'
applies in relation to the use of lethal force for arrest.
Table 3. Examples of legally recognised standards of belief

Restrictiveness

Standard

Comments

Most restrictive

Actual situation irrespective of
belief

Objective standard

Believes on reasonable grounds

Objective and subjective elements

Believes

Subjective

Least restrictive

While one wishes to minimise the risk of error, one cannot eradicate it. Thus it may be
unfair to make use of an objective standard which only looks at the facts of the situation
and does not look at the beliefs of the person involved, particularly as police are not only
allowed, but actually required, to exercise their powers to use lethal force in situations
where this is authorised by law.
On the other hand the law regulating the use of lethal force for purposes of arrest needs to
be exercised responsibly and it would not be acceptable to provide that this power be
exercised on the basis of any belief that a person may hold irrespective of its
reasonableness. Those exercising the powers to use lethal force not purely for private
defence, but also for purposes of arrest, should at least be required to conform to some
standard of responsibility and reasonableness in terms of their beliefs. Section 49 deals with
people who use the authority of law to arrest other people and who use lethal force in the
process of doing so. It would be unconscionable for police or private persons to regard
themselves as having the authority to use lethal force for purposes of arrest without feeling
that they have to be able to justify their actions in terms of some standard of
reasonableness.79
The standard of reasonable belief is clearly the preferable standard. But on its own it is
regarded as acceptable in relation to a wide range of decisions by police which do not have
the drastic consequences of a decision to use lethal force. As argued above concerns
relating to the risk of error should weigh far more heavily in relation to decisions on the use

of lethal force which, where they involve the taking of human life, involve the irrevocable
termination of all rights. But this has not been done as yet in South Africa with neither the
major court judgments nor legislation or police policies making reference to the issue.
Specific wording which draws attention to this risk should arguably be inserted in legal
standards and regulations dealing with the use of lethal force.80
VI Conclusion
Partly because of the crime situation, many people in South Africa are resistant to a more
restrictive framework for the use of force in effecting arrest.
However in the United States, the restrictions imposed by the US Supreme Court in the
case of Tennessee v Garner81 were supported by many police agencies. These restrictions
have not resulted in increased crime or in increased danger to the police. Subsequently
many US police agencies have used the Garner standard, or even standards which are more
narrowly defined, as the basis for use of force policies which have enabled them to win
credibility for observing high standards of professionalism and integrity in respecting
human life.82
The judgments of the Supreme Court of Appeal and Constitutional Court on this matter
have provided a solid footing for South African law on this matter thus potentially enabling
South Africa's police agencies to better give support to principles of respect for life whilst
protecting people against threats to their safety.
However it is not clear that the new section 49 also contributes to this purpose particularly
in the light of the realities of the use of lethal force in South Africa.
Considering the dangers which the police and others are exposed to in South Africa as a
result of high levels of violence it would appear fair and reasonable that the law should
provide a greater level of clarity than is provided by this mere statement of principle. It
therefore appears that the approach taken in the Govender & Walters judgements, which
appears to be a reasonable statement of the same principle, is the preferable approach.
The fact the 1998 Amendment has at last been brought into operation may be welcomed on
some levels as a resolution of South Africa's protracted lethal force saga. While the
principles which it embodies are important principles it is not clear that way in which it has
been formulated will meet the current needs of police and others for a clearly defined
statement of what is permissible in terms of our law. There may therefore at some point be
a need for a further legislative amendment so as to promote clarity in the law on the use of
lethal force. In the event of such an amendment special wording should also be inserted to
highlight the risk of error.
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police officers. Providing civilians with the power to use lethal force may therefore
exacerbate the risk that a person may flee, not because they wish to evade arrest, but
because they innocently believe that the person calling on them to stop is someone who is
acting unlawfully and intends to do them harm.
75 The

argument that private persons 'do not possess the same skills as experienced police
officials to decide in an emergency what constitutes reasonably conduct' Du Toit et al
Commentary on the Criminal Procedure Act (Service 29, 2003) 5-24, only serves as a
distinction between experienced police and others, but takes no account of the large number
of police who are poorly trained and/or inexperienced. Similarly it is not clear if one should
agree with the inferences made by the court in Walters that 'Police officers can reasonably
be assumed to have been trained in the use of firearms and to have at least a rudimentary
understanding of the legal requirements for conducting an arrest. They are also subject to
the supervision and discipline of their superiors' (note 4 above, 32)
76 A further

consideration here relates to the nature of the procedural safeguards which
operate in relation to the exercise of lethal force. These include: (i) Provisions for the the
investigation of shootings incidents in terms of SAPS standing order 251; (ii) The
requirements for a police investigation and inquest proceedings following all deaths from
'other than natural causes' in terms of the Inquest Act, 58 of 1959; (iii) The requirement that
the Independent Complaints Directorate investigate all 'deaths in police custody or as a
result of police action' in terms of section 53(2)(b) of the South African Police Service Act,
68 of 1995; (iv) The possibility of a person being brought to trial at criminal law where
there is evidence that he or she unlawfully killed or injured another person or recklessly
used a firearm. There are a range of mechanisms but also reason to believe that their
operation leaves much to be desired. Arguably the introduction of a vague and speculative
legal standard principle will serve to diminish, rather than strengthen, the standards of
accountability which are imposed in terms of these procedures.
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See for instance A Ashworth The Criminal Process – an evaluative study 2 ed (1998) 1118 and A Sanders and R Young Criminal Justice 2 ed (2000) 18 for discussions of several
miscarriages of justice in the British legal system.
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Note 7 above, 26.

See however JJ Burchell, J 'Deadly force and fugitive justice in the balance: The old and
the new face of section 49 of the Criminal Procedure Act' (2000)13 SACJ, 208. Burchell's
argument focuses on the words 'believes on reasonable grounds' in the amended Section
49(2). Burchell's argument is that the provision unfairly discriminates against police
officers (though he omits to mention that private citizens may be similarly affected if acting
in terms of Section 49), if they kill someone whilst genuinely, but incorrectly, believing that
they conformed to the conditions laid down in Section 49(2), as they would not have access
to the protection afforded by Section 49(2) if the belief is held not to have been 'reasonable'
by the court and might therefore be convicted of murder (the error being an error of fact not
law). The motivation put forward by Burchell is that a person acting in what s/he

mistakenly believes is a situation of private defence, if s/he persuades the court that she
mistakenly but genuinely believed that s/he was under attack, may be acquitted on a charge
of murder or assault on the basis that mens rea (and therefore the factor of
blameworthiness) is absent. (Though they might still be convicted of culpable homicide).
Burchell therefore favours access to a defence based on 'psychological fault' (which would
be encapsulated by the words 'believes') as opposed to 'normative fault' (encapsulated by
the words 'believes on reasonable grounds'). See also A Du Plessis, 'The use of force in the
furtherance of Justice: Section 49 of the South African Criminal Procedure Act 51 of 1977'.
Paper presented at the Technikon South Africa 2nd World Conference on Modern Criminal
Investigation, Organised Crime and Human Rights, International Conference Centre,
Durban, 3-7 December 2001.
80 An

example of such wording would be that 'The arrestor, on the basis of direct
knowledge or other firm and clearly justified grounds, reasonable believes …'. This is not
an argument that a higher standard of believe (such as direct knowledge or verified
information) should be inserted into the legislation but merely that there is a special need
for the law to draw attention to, and sensitise the arrestor to, the risk of error. Note however
the examples of Kansas City and Atlanta in the United States which 'required police officers
to have direct personal knowledge that someone had committed a crime'. LW Sherman
'Reducing Police Gun Use: Critical Events, Administrative Policy, and Organisational
Change' in M Punch (ed) Control in the Police Organisation' (1983) 108.
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Note 55 above.

Geller and Scott (note 3 above) 257-267. Also see Supplementary Affidavit of R D Bruce
in the Constitutional Court of South Africa, CCT 28/01, 1 November 2001, 10 - 22.

